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LEGAL LANDSCAPE

As of May 2024, 38 states and
Washington D.C. have made medical
marijuana legal, and 24 states and
Washington D.C. allow recreational adult
use. (D'Souza, 2025)

A large number of Americans now live
where cannabis is legal in some form. For
example, over half of Americans (54%)
lived in a state where recreational
marijuana use is legal as of 2024.
(Schaeffer, 2025)

EMPLOYMENT LAW

e Many states are passing laws that protect
employees who use cannabis legally
outside of work hours, especially for
medical reasons.

o Some states limit an employer's right to
test for cannabis in pre-employment
screenings.

o Nearly half (48%) of employers do not
test for cannabis in the pre-hire process.

e 37% of those who don't test cite talent
acquisition and retention as key reasons.

(Insights, 2024)
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The New Normal: Developing Cannabis
Policies That Protect Both Employee Rights
and Workplace Safety

The way we view cannabis is changing quickly across the
United States. What was once widely illegal is now becoming
legal for medical or recreational use in many states. This shift
creates new challenges for businesses, especially when it
comes to balancing employee rights and keeping workplaces
safe. Companies must figure out how to handle cannabis use
by employees when they are not at work, while still making
sure everyone is safe on the job.

Best Practices for Creating Fair, Legally
Compliant Cannabis Policies

Developing clear and fair cannabis policies is essential for businesses. Here are some
best practices:

e Know the Laws: Policies must align with state and local cannabis laws, which vary
for medical and recreational use and employee protections.

e Define and Focus on Impairment: Cannabis stays in the system long after use.
Policies should target observable signs of impairment at work, not just past off-
duty use shown by a drug test.

o Define Impairment: Clearly state what workplace impairment means (e.g.,
behaviour changes, poor judgment, slow reactions, safety risks). Train managers to
spot these signs.

e Review Drug Testing: Re-evaluate drug testing methods. Many employers skip pre-
employment cannabis tests, especially where legal. Post-accident or suspicion-
based testing should rely on clear impairment signs.

¢ Communicate Clearly: Employees must understand the company's cannabis policy,
including what's allowed, what's not, and the consequences for violations.

(Howard, MD, Chosewood MD, Jackson-Lee MPH, & Osbourne MPH, CHES, 2020)

P: +1 800 808 9461

E: Solutions@AdvancedTrainingProducts.com

CREATED BY:

Advanced Training Products

ATP Support Team
PO Box 406

W: www.AdvancedTrainingProducts.com Avon, NJ 07717

Thought Leaders for Workplace Impairment




TIPS TO RECOGNIZE
IMPAIRMENT

Observable Behavior: Managers should
document specific, observable behaviors
that suggest impairment, that can include:
o Difficulty concentrating or
remembering things.
e Slowed reactions or poor
coordination.
e Unusual drowsiness or agitation.
e Slurred speech or bloodshot eyes.
o Carelessness leading to accidents or
near-misses.

Context Matters: Consider the
employee's role.
o A safety-sensitive position (e.g.,
operating heavy machinery) will have
a lower tolerance for any potential
impairment than an office-based role.

Testing for Recent Use/Impairment:

o While traditional urine tests show pas
use, newer methods like oral fluid
tests or blood tests can indicate more
recent use.

e Tests don't perfectly measure
impairment levels like a Breathalyzer
for alcohol.

e Plasma THC levels are considered the
most accurate for recent use and
correlation with impairment.

(Hazle. Hill, & Westreich, 2022)

Consistent Application: Whatever
framework a company uses must be
applied consistently to all employees
to avoid claims of discrimination.
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Case Studies: Balancing Employee Privacy
with

While specific company names are often not publicly shared in detail for their
cannabis policies, general approaches show how some businesses are finding a
balance:

e Focusing on Performance: Instead of random drug tests for all employees, some
companies are shifting to a performance-based approach. If an employee's work
quality drops or they show signs of impairment, that triggers a conversation and
potential testing for impairment, regardless of the substance. This respects off-
duty privacy while addressing workplace safety.

e Medical Accommodation: Companies in states with medical cannabis laws are
learning to treat medical cannabis use similarly to other prescribed medications.
This means engaging in a discussion about reasonable accommodations, ensuring
the employee can perform their job safely, and adhering to privacy laws like the
Americans with Disabilities Act (ADA). Some states, like Arizona and Delaware,
have laws that prevent employers from taking action against an employee solely
for participating in a medical marijuana program. (Liquori, 2016)

e Clear "No On-Duty Use" Rules: Even in states where recreational cannabis is
legal, employers maintain the right to prohibit its use, possession, or being under
the influence of cannabis on company property or during work hours. This is
similar to alcohol policies.
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@ Legalized States

Over half of Americans (54%) live in states with
legal recreational cannabis.

Projected Industry
Growth

The Cannabis industry projected growth of the

legal marijuana market is expected to increased
from $38 Billion in 2024 to $57 Billion by 2028

Current Testing

; Problems
Percentage of employers not testing for cannabis
in pre-hire (48%), and the reasons (e.g., talent
acquisition/retention at 37%). Traditional drug
tests show presence, not impairment, Focus on
behavior.

Cannabis Use in
the Workplace

One-third of employees have observed cannabis
use during work hours. (Source: National Safety
Council)
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